DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Frederiksberg Gade
P.O. Box 756
St. Thomas, U.S. V.1. 00804-0756
(340) 774-4422

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED, by his CIVIL NO. SX-12-CV-370

authorized agent WALEED HAMED,

)
)
) ACTION FOR DAMAGES,
Plaintiff/Counterclaim Defendant, ) INJUNCTIVE RELIEF
) AND DECLARATORY RELIEF
Vs. )
)
FATHI YUSUF and UNITED CORPORATION,)
)
Defendants/Counterclaimants, )
)
VS. )
)
WALEED HAMED, WAHEED HAMED, )
MUFEED HAMED, HISHAM HAMED, and )
PLESSEN ENTERPRISES, INC., )
)
Additional Counterclaim Defendants. )
) Consolidated With
)
MOHAMMAD HAMED, )
) CIVIL NO. SX-14-CV-287
Plaintiff, )
V. ) ACTION FOR DAMAGES
) AND DECLARATORY RELIEF
UNITED CORPORATION, )
)
Defendant. )
)
o )
OPPOSITION TO

PLAINTIFF’S MOTION TO STRIKE THE REPORT OF
DEFENDANTS’ ACCOUNTING EXPERT,
FERNANDO SCHERRER OF BDO, PUERTO RICO, P.S.C.

Defendants/counterclaimants Fathi Yusuf (“Yusuf?) and United Corporation
(“United”)(collectively, the “Defendants™) submit this Opposition to the Motion to Strike the
Report of Defendants’ Accounting Expert, Fernando Scherrer of BDO, Puerto Rico, P.S.C. filed

by plaintiff/counterclaim defendant Mohammed Hamed (“Hamed”).
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L. FACTS

Pursuant to the “Final Wind Up Plan Of The Plaza Extra Partnership,” entered on January
9, 2015 (the “Plan”), §9, Steps 4 and 6, and the August 31, 2016 and September 22, 2016
directives of the Master, the parties were supposed to submit their accounting claims and
proposed distribution plans by September 30, 2016. These submissions were to be made only to
the Master and opposing counsel and not filed with the Court. The rationale for not filing these
competing accounting claims with the Court was to maintain the confidentiality of the extensive
financial information that would be included in these documents and submission to the Master
was in accordance with the procedures of the Plan and a Stipulated Order entered on November
16, 2016, in which it was agreed that the “Partners will submit their proposed accounting and
distribution plans required by Section 9, Step 6, of the Plan to each other and the Master....”
Review by the Master of these competing claims would result in his report and recommendation
to the Court. Such a private exchange did not prohibit the Master or the Court from later
directing the parties to file their submissions with the Court should it be deemed necessary.

Despite these instructions, on September 30, 2016, Hamed filed his “Notice of
Partnership Claims and Objections to Yusuf’s Post-January 2012 Accounting” (“Hamed’s
Claims”) with the Court, along with various supporting documents, which he further made public

by placing them on a website for download.'

' As a result of this flagrant violation of the Master’s directive and the rules of this Court to
eliminate personal data identifiers, Yusuf filed a Motion to Strike Hamed’s Claims on October
14, 2016. It appears that the reason Hamed’s Claims were filed and published on the internet
was to put into the public realm only Hamed’s claims against Defendants and to usurp the
procedures established by the Plan for the winding up of the Partnership.
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The same day, Yusuf submitted his Accounting Claims and Proposed Distribution Plan
(“Yusuf’s Claims”) directly to the Master and counsel for Hamed in accordance with the
Master’s instructions. Because Yusuf did not file his Claims or any of the exhibits thereto with
the Court, they were not a part of the record in this case.”> One exhibit Yusuf submitted was the
Expert Report of accountant, Fernando Scherrer from the accounting firm, BDO Puerto Rico,
P.S.C. (the “BDO Report”). The BDO Report set forth a comprehensive accounting of the
historical partner withdrawals and reconciliation for the time period 1994 through 2012, as well
as acknowledgment of income from 1992 — 1993 for Waleed Hamed as reflected in his tax
returns for those years which were previously undisclosed. The BDO Report was comprised of
two parts: a) the written report (Exhibit J to Yusuf’s Claims) and, b) the tables, schedules and
supporting documentation (Exhibit J-1 to Yusuf’s Claims). Given the voluminous size of the
tables, schedules and supporting documentation of Exhibit J-1 to Yusuf’s Claims, they were
provided separately on a flash drive and delivered to counsel for Hamed and the Master on
October 4, 2016.

However, on October 3, 2016, before ever receiving the flash drive and even though the
BDO Report was not of record in this case, Hamed filed his Motion to Strike the BDO Report
raising challenges to the sufficiency of the information which forms the basis for the conclusions
and opinions. In similar fashion, on the following day, October 4, 2016, Hamed filed a Motion
to Strike Defendants’ Business Evaluation Expert Integra Realty Resources-Caribbean (“Second

Motion to Strike”), which, likewise, was not a matter of record. Yusuf will address the Second

2 Yusuf did file a Notice of Service of Accounting Claims and Proposed Distribution Plan with
the Court on October 3, 2016.
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Motion to Strike and has already addressed the improper filing of Hamed’s Claims with the

Court in separate filings.

II. ARGUMENT

A. The BDO Report was not of record and, therefore, cannot be stricken by the
Court and Hamed’s attempts to solicit a ruling on the BDO Report violates the
procedures established in the Plan.

A fundamental flaw with Hamed’s ill-conceived Motion to Strike is the fact that the BDO
Report it seeks to “strike” was never filed with the Court by Yusuf - nor was it supposed to be.’
Rather, in accordance with the Master’s specific instructions, the BDO Report, which comprised
a portion of Yusuf’s Claims (Exhibits J and J-1) was not filed with the Court so as to keep the
financial information contained therein confidential and in keeping with the procedures
established in the Plan. As a result, Hamed’s Motion to Strike is misplaced as there was nothing
in the record to strike.

Yet, Hamed improperly attempted to make the BDO Report part of the record by
attaching the written portion? to his motion. By doing so, he committed yet another violation of

the Master’s directive and did so without any consideration whatsoever of the significant

* Moreover, as this Court noted in its recent opinion in Schrader v. Juan F. Luis Hospital, SX-12-
CV-066, generally, if an expert is to testify at trial, the admission of his report is considered
redundant. In rendering a Daubert opinion in advance of trial, the admissibility of the expert’s
opinions contained in the report is considered and typically the question of admissibility of the
physical report at trial is deferred. Hamed’s Motion to Strike the BDO Report, therefore, is
premature. Nonetheless, Yusuf responds to Hamed’s motion as if it relates to both the physical
BDO Report as well as the opinions of Yusuf’s expert Fernando Scherrer embodied within the
BDO Report.

* Hamed only attached the written portion of the BDO Report to his Motion without the
accompanying schedules, tables and supporting documentation. As described above, Hamed
filed his Motion to Strike before having received the schedules, tables and all supporting

documentation, contesting, without any knowledge, the extent of the information reviewed and
considered by BDO.
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personal data identifiers it contained. Moreover, counsel for Hamed provide no authority
whatsoever for their conclusion that this Court, rather than the Master, must address this Motion
to Strike (and the Second Motion to Strike) in the first instance. Since these exhibits were
submitted in support of Yusuf’s Claims, pursuant to §9, Step 6, of the Plan, the Master is given
the authority, in the first instance, to issue his report and recommendation regarding the
competing claims. As counsel for Hamed would have it, this Court must address, in piecemeal
fashion, any motion that concerns the parties’ competing claims. It is respectfully submitted that
this process would unduly extend the winding up of the Partnership and the Master must be
allowed to make whatever rulings and decisions are necessary for him to complete his report and
recommendation to the Court.

Nevertheless, since Yusuf did not file the BDO Report with the Court, there was nothing
to be stricken from the record and for this reason alone, the Motion to Strike should be denied as
moot. Further, Yusuf requests that the portion of the BDO Report, which was attached to the
Motion to Strike, likewise, be removed from the record and any other public forum.

B. All of the information, which Hamed contends was “missing” or not considered,
was, in fact, present and accounted for in the BDO Report, along with additional
information not referenced by Hamed.

Notwithstanding the foregoing procedural grounds for denying the motion, Yusuf
submits that it must be denied on substantive grounds as well. Hamed filed his motion before he
was ever in possession of the detailed schedules, tables and supporting documentation, despite
knowing that this detailed information was forthcoming. Yet, Hamed attacked the BDO Report

on the grounds that it was lacking in support as it failed to address two types of evidence: 1) the
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draft Summary of Schedules prepared by the FBI (“Draft Summary Schedules”), and 2) a series
of checks written to Yusuf between 2002 and 2012. Hamed is wrong on both fronts.
1. Draft Summary Schedules

The Draft Summary Schedules are preliminary findings of the FBI created during their
investigation as to under-reporting of income from the grocery store operations of the Plaza
Extra Stores. Contrary to Hamed’s unfounded assertion, these Draft Summary Schedules were
reviewed by BDO in their analysis but were determined to be unreliable as a reflection of partner
distributions. Hence, BDO did receive and review this information.

For a number of reasons, the Draft Summary Schedules are inaccurate as a basis to
demonstrate partner withdrawals. The most glaring problem with the Draft Summary Schedules
is the fact that $13,571,441.36 of the income from the grocery store operations shown as income
of United was improperly attributed solely to Yusuf in the years 1999, 2000 and 2001. See
Exhibit A, excerpts from the Draft Summary Sheets attributed to Yusuf. Those funds constitute
overall business income from the grocery store operations and are not a reflection of the
particular partner distributions that Yusuf received. Similarly, another $3,223,344.11 was
improperly attributed to Yusuf in the years 1996 and 1998, which constituted funds owned by
Hamdan Diamond Corporation, not Yusuf. See Exhibit A, Chart and excerpts from the Draft
Summary Sheets reflecting Hamdan Diamond funds attributed to Yusuf. When these two
amounts are subtracted from the calculations in the Draft Summary Schedules and then
compared to what is reflected therein for Waleed Hamed, Waleed took some $12,061,025.00
more than Yusuf. Hence, the Draft Summary Schedules provide little, if any, probative value as

to the issue of partnership distributions. Therefore, simply because the BDO Report did not
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adopt the preliminary calculations in the Draft Summary Schedules as they do not reflect partner
distributions and were created for a different purpose; i.e. to determine underpayment of taxes by
the grocery store operations, this does not impugn the validity or integrity of the BDO Report.

Additionally, the Draft Summary Schedules cannot be considered as an adequate
reflection of partnership withdrawals as they do not even consider funds received by Hamed, the
50/50 partner, as he was not included in the FBI investigation or the criminal proceedings. The
Draft Summary Schedules are incomplete and clearly marked “DRAFT.” From an evidentiary
standpoint, the individual who appears to have prepared them has not been designated as an
expert witness in accordance with the requirements of the rules and they fall woefully short of
the requirements for an expert report or even the information that may be relied upon by an
expert. Nevertheless, Hamed’s challenge to the BDO Report was that the Draft Summary
Schedules were not considered. This is incorrect. They were considered by BDO and then
disregarded as unreliable.

2. Yusuf Checks

Every single check listed and identified in Exhibit 3 to Hamed’s Motion to Strike was
accounted for in the BDO Report. A quick review of the schedules, tables and corresponding
support documentation provided on the Exhibit J-1 flash drive reveals that each check, (along
with other checks that Hamed failed to list) was accounted for in the BDO Report. Attached is a
listing of the location of each check in Exhibit 3 and its corresponding location in the BDO
Report. See Exhibit B — Location of Checks in BDO Report, Table 35B, p. 3 and 5; Table 42B.

What is clear is that Hamed’s Motion to Strike was a “knee jerk” response to only a

portion the BDO Report which did not include the schedules, tables and supporting




DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Frederiksberg Gade
P.O. Box 756
St. Thomas, U.S. V.I. 00804-0756
(340) 774-4422

Hamed v. Yusuf, et al.

Civil No. SX-12-CV-370

Page 8

documentation. All of the information that Hamed claims was not considered, was, in fact,
considered. Furthermore, BDO identified additional checks and other evidence of withdrawals
(for Yusuf) which were included in the BDO Report beyond those listed by Hamed. There is no
merit to the contention that these two items were not considered by BDO or that the information
BDO received was selective and non-comprehensive. To the contrary, BDO analyzed
voluminous records and a simple review of the documentation BDO considered and analyzed
reflects the extensive and comprehensive nature of the information BDO was provided. Hence,
there is no merit to the contention that the review of information was selective or anything less
than comprehensive.

C. Extensive records were reviewed and there exists more than a sufficient basis to
render the opinions as to the historical distributions between the partners for the
period analyzed.

In an attempt to discredit the BDO Report, Hamed points to the qualifying language in
the BDO Report for the proposition that the evidentiary support upon which the report is based is
flawed and incomplete and, therefore, he extrapolates it is unreliable. This is incorrect. If
anything, this attack goes to the issue of weight to be placed upon the expert testimony as

opposed to the admissibility of the BDO Report. However, Daubert motions question the

admissibility of expert testimony, the trier of fact will determine the weight it is to be given.

When considering admissibility of expert testimony, the Supreme Court of the Virgin
Islands has adopted the more liberal interpretation of Rule 702 of the Federal Rules of Evidence
governing expert witnesses as enunciated in Daubert and its progeny, holding “we join the vast

majority of jurisdictions in holding that the more liberal Daubert standard should govern the
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admission of expert testimony in the Virgin Islands.” Antilles Sch., Inc. v. Lembach, 2016 V1.
Supreme LEXIS 7, at *20 (V.1. 2016).
“Under the Federal Rules of Evidence, a trial judge acts as a ‘gatekeeper’ to ensure that
‘any and all expert testimony or evidence is not only relevant, but also reliable.”” United States
v. Wrensford, 2014 U.S. Dist. LEXIS 39127, 12-13 (D.V.1. Mar. 25, 2014), citing Pineda v. Ford
Motor Co., 520 F.3d 237, 243 (3d Cir. 2008) (quoting Kannankeril v. Terminix Int'l, Inc., 128
F.3d 802, 806 (3d Cir. 1997) (citing Daubert, 509 U.S. at 589). The Rules of Evidence “embody
a strong and undeniable preference for admitting any evidence which has the potential for
assisting the trier of fact.” Id., citing Kannankeril, 128 F.3d at 806. In that regard, Rule 702,
“which governs the admissibility of expert testimony, has a liberal policy of admissibility.” Id.
The three major requirements for admissibility of expert testimony are that: “(1) the
proffered witness must be an expert, i.e., must be qualified; (2) the expert must testify about
matters requiring scientific, technical or specialized knowledge; and (3) the expert's testimony
must assist the trier of fact.” Id. citing Pineda, 520 F.3d at 244 (citing Kannankeril, 128 F.3d
806). The shorthand for this three-part test that must be satisfied before an expert may testify is:
qualification, reliability, and fit. /d. The “rejection of expert testimony is the exception and not

the rule.” Fed. R. Evid. 702 Advisory Committee Notes to 2000 Amendments.
1. “Qualification” and “Fit” are not contested.

Hamed does not contest that Fernando Scherrer, CPA, CIRA, CA, MBA, who is the
Managing Partner of BDO Puerto Rico, is not qualified to render the opinions contained in the
BDO Report. This is because Mr. Scherrer’s qualifications as a forensic accountant make him

amply qualified to analyze the financial information described and to assess and review this
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information and compile a comprehensive assessment of the partnership withdrawals as between
Hamed and Yusuf taking into account the specific members of each partner’s family. His
experience in such matters is clearly set forth in his C.V. attached to the BDO Report. Hence,
there is no challenge as to the qualifications of the expert to render opinions as to his calculations
of the historical partnership withdrawals during the period covered in his analysis. A “broad
range of knowledge, skills, and training qualify an expert.” In re Paoli R.R. Yard Pcb Litig., 35
F.3d 717, 741 (3d Cir. 1994). Further, practical experience can be the basis of “specialized
knowledge” for purposes of qualifying an individual as an expert. See Betterbox Commc'ns, Ltd.
v. BB Techs., Inc., 300 F.3d 325, 327-28 (3d Cir. 2002). Fernando Scherrer possesses the
specialized knowledge and training as well as experience to present the opinions in the BDO
Report.

Likewise, Hamed does not contest the “fit” component, which contemplates whether the
testimony will assist the trier of fact. Here, the issue addressed by the BDO Report is the
historical withdrawals between the two partners, Yusuf and Hamed, and their family members
between 1994 and 2012, as well as certain previously undisclosed income by Waleed Hamed as
reflected in his 1992 and 1993 income tax returns. The issue of historical withdrawals and
distributions between the partners who each are to share in the net profits on a 50/50 basis is
obviously relevant to the dissolution of the Partnership and the claims between the partners for
off-sets and distribution of the remaining partnership assets. Hence, the testimony to be offered
by Fernando Scherrer as set forth in the BDO Report provides a comprehensive, systematic

reconciliation of all available financial information reviewed and analyzed to reflect the
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distributions between the partners and their agents during this period. Therefore, the “fit” prong

is satisfied.

2. Reliability

The reliability requirement has been interpreted “to mean that ‘an expert's testimony is
admissible so long as the process or technique the expert used in formulating the opinion is
reliable.” ” Pineda 520 F.3d at 244 (quoting Kannankeril, 128 F.3d at 806). “The evidentiary
requirement of reliability is lower than the merits standard of correctness.’” Pineda, 520 F.3d at
247 (quoting In re Paoli, 35 F.3d at 744). The trial Court has “broad discretion in determining
the admissibility of evidence, and ‘considerable leeway’ in determining the reliability of
particular expert testimony under Daubert.” Simmons v. Ford Motor Co., 132 F. App'x 950, 952
(3d Cir. 2005) (quoting Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152-53 (1999)).

As reflective of the relatively low threshold required to demonstrate reliability, the
proponent of the evidence does not have to demonstrate that the assessments of the expert are
correct (although Yusuf contends the opinions in the BDO Report are correct) — they only have
to demonstrate by a preponderance of the evidence that their opinions are reliable. In re Paoli, 35
F.3d at 744. “ “The analysis of the conclusions themselves is for the trier of fact when the expert
is subjected to cross-examination.” ” Oddi v. Ford Motor Co., 234 F.3d 136, 146 (3d Cir. 2000)
(quoting Kannankeril, 128 F.3d at 806).

Daubert sets forth a non-exhaustive list of factors to assess whether a particular
methodology employed by an expert in arriving at their opinion is reliable. However, not every
factor would need to be applied to every case underscoring the flexibility of the Daubert

analysis. In this regard, the Supreme Court addressed “how Daubert applies to the testimony of
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engineers and and other experts who are not scientists,” but who nevertheless possess “technical”
and “other specialized” knowledge under Fed. R. Evid. 702. Kumbo Tire Co., Ltd v.
Carmichael, 526 U.S. 137, 141 (1999). The Court ruled that Daubert’s list of factors does not
necessarily or exclusively apply to all experts or in every case and that the trial court has “broad
latitude” in determining how to assess reliability. Id. at 142.

Contrary to Hamed’s assertions as to the applicable standards, in the case of testimony of
an accounting expert, the nature of the engagement defines the standards and procedures to be
employed by the accountant. In this case, the work required to review the financial information
and prepare the BDO Report is considered to be a litigation support engagement. As such, it is
within the definition of a “consulting engagement” and, therefore, is subject to the standards set
forth in the Statement of Standards for Consulting Services promulgated by the American
Institute of Certified Public Accountants (“AICPA”). See Exhibit C - Statement on Standards
for Consulting Services of the AICPA. As set forth by AICPA:

Statements on Standards for Consulting Services are issued by the
AICPA Management Consulting Services Executive Committee,
the senior technical committee of the Institute designated to issue
pronouncements in connection with consulting services. Counsel
has designated the AICPA Management Consulting Services
Executive Committee as a body to establish professional standards
under the “Compliance with Standards Rule” of the Institute’s
Code of Professional Conduct. Members should be prepared to
justify departures from this statement.

See Exhibit C - Statement on Standards for Consulting Services of the AICPA, Section 100. A
fundamental difference between attesting to the representations of others such as in an audit,
compilation or review, is that “[I]n a consulting service, the practitioner develops the findings,

conclusions, and recommendations presented.” See Exhibit C, Section 100.02. Furthermore,
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“[Tlhe nature and the scope of the work is determined solely by the agreement between the
practitioner and the client.” See Exhibit C, Section 100.02. In addition, under these standards,
the accountant is to formulate his opinions upon “[{O]btaining sufficient relevant data to afford a
reasonable basis for conclusions or recommendations in relation to any professional services
performed.” See Exhibit C, Section 100.06.

Here, the volume and amount of information reviewed by BDO was extensive. Massive
amounts of documents were reviewed, compiled and analyzed. The documents included, infer
alia, in excess of 160 boxes from the FBI, the voluminous information exchanged between the
parties during discovery and subpoenaed records contained on discs which were all reviewed.
As reflected in Exhibit J-1 to Yusuf’s Claims, the information contained therein was voluminous
and this constitutes only a relatively limited portion of the total and overall volume of documents
and information reviewed. The vast amounts of information reviewed was first sorted which
was an extensive and laborious process. It was then categorized as to the particular individuals.
It was then further categorized by the nature of the evidence, i.e., checks, receipts, bank
statements, payments to third parties, loans from third parties, etc. The information was then
divided into time periods. From there, all information was logged and entered and cross
referenced. Certain parameters were established to govern BDO’s assessment and analysis of
each document. For example, if a check was written to a particular individual and within three
(3) business days, the same amount was deposited into another account bearing that individual’s
name, then the amount was adjusted to insure that double counting did not occur. The
adjustments and the basis for them were reflected on the schedules and then cross referenced

with the evidentiary support for the adjustment. Additional other parameters were established
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consistent with engagements of this nature and reflective of how personal expenses incurred with
business funds are accounted for and then reflected as a partnership distribution. As described in
the BDO Report, the distributions were reflected in different ways. The obvious means was
through a Plaza Extra check written directly to a partner or member of the partner’s family other
than a paycheck. Another means of distribution was in the form of a receipt signed by an
individual reflecting cash removed from a safe. However, payments made from the Plaza Extra
accounts to third parties, such as a contractor and laborers for the building of a partner’s or his
family member’s home was also considered a distribution. Such assessments are consistent with
established treatment of such expenditures for non-business purposes on behalf of a partner or
their agents as a partnership distribution.

In order to determine reliability of an opinion, there has to be sufficient relevant
information to support the analysis and conclusion. Here, there was extensive information dating
back to 1994. In addition, there were tax returns for Waleed Hamed from 1992 -1993 reflecting
substantial income for Waleed Hamed, which were also considered. The fact BDO qualified that
the opinions in the BDO Report are dependent upon the information reviewed, simply
acknowledges that given the span of time involved, the numerous transactions involved, and the
number of individuals involved that certain records may not be available. This does not equate
to an admission that the cumulative information reviewed is insufficient to render an opinion.
Rather, it is a qualification of all of the extensive information provided over this span of time.
There is no analytical gap between the data and the opinion proffered. To the contrary, each

amount attributed to one partner or the other is supported by a specific document and noted on a
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schedule. Special care was taken to insure that no double accounting occurred when reviewing

data from differing sources, i.e. a check, a bank statement, a deposit slip or a credit card charge.

Further, to the extent that Hamed contests the sufficiency of the underlying data, that is a
point which goes to the weight of the conclusions, rather than to the admissibility of the BDO
Report. Likewise, the opinions should not be excluded under Fed. R. Evid. 401 and 403 as they
are not akin to speculation. Quite the opposite — each amount attributed to a partner or his family
member is supported by a particular piece of documentary evidence. Further underscoring the
independence of the opinions are the various objections raised by Yusuf as to certain
classifications by BDO in its report. By way of example, Yusuf contests that funds expended
during a trip to Turkey for the purchase of goods for the Plaza Extra Stores should not be
included as a partnership distribution to him. BDO, however, attributed such expenditures to
Yusuf as a distribution since the information reviewed did not appear to reflect the business
nature of the expenditure. If further information comes to light to demonstrate that the expenses
were for a business purpose, then an adjustment could later be made. The import of this is to
demonstrate the integrity of the process and to demonstrate that the positions in the report are
consistent with the parameters established and demonstrated by the documentary evidence, even
though Yusuf make take the position that further evidence as to a particular transaction will
demonstrate that it should not be categorized as a distribution. Hence, the information reviewed
was reliable and extensive and comports with the nature of the engagement to provide an
accounting of all available financial information to determine the historical partnership
distributions. Nothing in the qualifications or acknowledged limitations operates to render the

conclusions and opinions unreliable. Hence, the information and the methodology utilized by
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BDO in arriving at the conclusions in the BDO Report were reliable and are not a basis upon
which to deny the admission of the BDO Report.
3. Distinction as to Authority Cited

Hamed cites to a District Court for the Northern District of Georgia opinion in, Atlantic
Rim Equities, LLC v. Slutzky, Wolfe & Bailey, LLP, No. 1:04-cv-2647-WSD, 2006 WL 5159598,
at *6 (N.D. Ga. Nov. 21, 20006), for the proposition that in its role as a gatekeeper the Court must
insure that there is not too great of a gap between the data and the opinion offered by the expert
accountant. In the Atlantic Rim case, however, the CPA expert, Howard Zandman, was allowed
to testify and allowed to supplement his report. Coincidentally, the undersigned was lead
counsel for the Plaintiff in Atlantic Rim during her time practicing in Georgia and is intimately
familiar with its facts. A review of the Order cited clearly reflects the trial court’s decision that
“Zandman [defendant’s CPA expert] may therefore testify as to his estimation of damages
provided that he completes an estimation of damages that includes damages for the Liberty deal
that he discounted summarily in his report.” See Exhibit D. Hence, the expert was provided an
opportunity to supplement his report to include information previously disregarded. Zandman
did, in fact, testify at trial as an expert witness. The citation provides no additional support for
Hamed’s Motion to Strike and, if anything, undercuts it, as the Court in Atlantic Rim exercised
its discretion and liberally applied the Daubert factors to allow the expert not only the
opportunity to testify but to revise his report to consider a matter previously disregarded.

4. Attorney’s fees properly attributed to each individual

Hamed also takes exception to the allocation of attorney’s fees in the BDO Report.

Again, while particular conclusions are better left to issues of weight as opposed to admissibility,
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Yusuf shows that the allocation of attorney’s fees was made as per the party to whom the
invoices were made. This is consistent with the methodology for other payments to third parties
on behalf of a partner or their family member not directly related to business expenses. Payment
of attorney’s fees in defense of criminal charges would be an individual’s personal expense.

Hence, the allocation was not improper and does not reflect a lack of reliability or failure to

adhere to an established methodology consistently applied to the information reviewed.

III. CONCLUSION

The Motion to Strike must be denied on procedural grounds as the BDO Report Hamed
seeks to prohibit and to strike was never made a part of the record. The attempt to engage this
Court for a ruling at this stage usurps the procedures established and ordered by this Court in the
Plan and disrupts the orderly progression of the Partnership wind up. On substantive grounds,
the Motion to Strike likewise fails. Contrary to Hamed’s assertions, the BDO Report did
consider and analyze information set forth in the Draft Summary Schedules but rejected the
calculations as incomplete and not a reliable representation of partnership withdrawals as the
purpose of the Draft Summary Schedules was to determine overall under-reporting of the
business, not to assess particular distributions taken by the partners. The BDO Report also
accounted for each and every check Hamed contended was absent as well as other checks (to
Yusuf) which Hamed failed to list. Moreover, the vast amounts of information reviewed,
analyzed and cross-referenced was more than sufficient to satisfy the applicable standards for the
reconciliation of historical partner withdrawals and distributions for the time period assessed.
Any challenges to information or the availability of information would only go to the weight of

the opinions and does not impact whether the opinions in the BDO Report should be admitted or
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considered. For these reasons, Hamed’s premature and ill-conceived Motion to Strike must be

denied.

Respectfully submitted,

DUDLEY, TOPPER and FEUERZEIG, LLP

Dated: October 20, 2016 By: S ’fﬁ P

Gregory H. Hodges (V.I. Bar No. 174)
Charlotte K. Perrell (V.1. Bar No. 1281)
1000 Frederiksberg Gade

P.O. Box 756

St. Thomas, VI 00804

Telephone: (340) 715-4405

Telefax:  (340) 715-4400
E-mail:ghodges@dtflaw.com

Attorneys for Fathi Yusuf
and United Corporation
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OPPOSITION TO PLAINTIFF’'S MOTION TO STRIKE THE REPORT OF
DEFENDANTS’ ACCOUNTING EXPERT, FERNANDO SCHERRER OF BDO,
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Joel H. Holt, Esq. Carl Hartmann, II1, Esq.
LAW OFFICES OF JOEL H. HOLT 5000 Estate Coakley Bay, #L.-6
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Christiansted, V.I. 00820 Email: carl@carlhartmann.com

Email: holtvi@aol.com

Mark W. Eckard, Esq. Jeffrey B.C. Moorhead, Esq.
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P.O. Box 24849 1132 King Street

Christiansted, VI 00824 Christiansted, VI 00820

Email: mark@markeckard.com Email: jeffreymlaw(@yahoo.com

The Honorable Edgar A. Ross
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Muckdy Hadm




Exhibit A —

Exhibit B —

Exhibit C-

Exhibit D —

Exhibit Index

Chart and Excerpts from the Draft Summary Schedules
reflecting amounts improperly attributed to Yusuf

Location of Checks in BDO Report, Table 35B and 42B.

American Institute of Certified Public Accountants Statement of Standards for
Consulting Services

Order in Atlantic Rim Equities, LLC v. Slutzky, Wolf and Bailey, No. 1:04-cv-
2647-WSD, 2006 WL 5159598 (N.D. Ga. Nov. 21, 2006)
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS JAN 0 4 2005
DIVISION OF §T. THOMAS AND ST. JOHN

UNITED STATES OF AMERICA, aijd
GOVERNMENT OF THE VIRGINTSLANDS,
Plaintiff,
Vi

FATHI YUSUTF MOHAMAD YUSUF,;
ika Fathi Yusuf, i _
WALEED MOHAMMAD- HAMED, CRIMINAL NG, 2003147
aka Wally Hamed, '
WAHEED MOHAMMED [1AMED
aka Willie Hamcd
MAHER FATHI YUSUF
aka Mike Yusuf,
[SAM. MOHAMAD YOUSUF,
tkn Sam Yousuf,
NEJEH FATHI YUSUF, and

UNITED CORPORATION
dba Plaza Extra,
. ' Defendants,
N
o DRAFT SUMMARY SCHEDULES

- - ' <

FY 009991



SIwZgRILL_SOUbIOCSEe S ZL600IE L S ICHINYCE '§CEIGTe S JOESERELL S Bumg g 9nQ XeL EUDNIEPY

- ~ upaipxel
ogeesy 007480'S 00°280°C winsy wawhoidw JesIad XEL

oo'Zoe'sse’t  Oo'dbgicas:  00'SeN'SEL 00°695 00958’y 0p62L'V (may Xe1 awooy| Iad X2l
. 5557

00009

clegrpod’s  SPGiTasYT  ZEWBLSLIC eoieice  seuedks 2S6OL'BE' . Xe] PaaL0Y

TCOIIT SERIGROIEL § OLVIEEWS STOTISITAE S TVORZIOE S OPCZeteee SHGIUSIGERRT PR

Sk

[T_%osz_ |1 ooz 11 eser 11 geer |1 zeer 1 sesk 1} . o |

L00Z - 966}
ANSAAIHLY
XYL ANV BNOONI TTEVXYL GLLOTHA0D

FY 010147



Lor

S90Sl TrieetpZl S OLVIZELYS §

DoLOLER  BOIRYE 00'885'8

PIPOS'268  ZEVESIRESS  OLZSE'SEY'S
GUagrstey &

PaeZGZOWE 0008288

o=
<
oy
o
-
o
>=
.

it EA.:‘ 21, Poroatiss

uoponpa( piepueiSipazILall
15537

Sieiotios's e 8100} payodaiun
PRy

[T ooz T1 ooz || e66r |1

way| |

100Z- 666}
ANSAAIHIVS ¥04
INCTNITTEYL. GI103HHCO 40 NOLLYINGWOD




16 6LZ bov'SS " 86-95 5WOSU] B|qeXe L [BUONIPPY 1101
Gozorseees Zh e 0Les | ov6reezoes 8U03Y| BIqEXE] [EUOHIDDY

~ SUInEE XL §561-055}] D00BY9S | 00926068 DOE0S LS SW03U| GIqEXE L Paroday
: e : e
020515225 ZFOEZ 1088 0V 228 65628 GE050] O|qEXeL PAroLOD

SINGH ¥B1 B661-060L| 00001 28 {00085 Ss _ | 0000LSS SuGHENpag (eu0siod
N | GozeaEeETs ZVOELBOES rzissrees SHIo0 SS0I5 DBIENPY|
| 60°289'88T2S POELBOES. | DY2eeopses BUKI 00

SpIc55y AUeH S| 0005 0608 — 500005 PUSH U0 USED O 535651590

10005 | 0005 {0008 /L j0 J0AE4 U] SI013 DUNUnDadY

SIUNG30Y UGSMaE SIajSuel] jo AleWng | 71°626 6995 6005 10005 SIUNCO0Y USaMIog SIgjsueil

SUS0US( B|geXe (-UoN J0 ABWWNG| 00'000 0528 . 0008 a0 ~ S1S0da0 DIGEXEL-UON

GSE5 O UOTIDA S3034Q J0 AeWng | 00'0E9 9518 BSP60LS 09ZLVOLIS USED O} UBNBM SH0240
OERqNS

T |o00s - 0008 __|000s PugH L0 iseD 0} aseaiu]
spInypuaax3 ysen Jo Aewwing| poosLi0Ls | 00'52Z'60ES 00°000°5223 SoIMIpuadxg usen

. : s . ‘ PPV

‘Sjsodaq yueq SSAIY Jo-ArRWILNG| 9ZAGY'OFLES. 0000095 00°000°2€R'ZS _syisadaq 3ueg Ssoig
03uUDpIAT jo uoydunsag 89661 1664 . 956} sigjnatHed

apay JE3L Jeal .
26649661
4NSAA IHLYS

SWODNII18VYXVL TVNOLLIAAY 30 NOLLYLINIWOD

FY 010149



LAY

51355500 50 InEo3Y EIo3S SO [0 0eG J0 SAEI 150050 G0000EeS | 0008095

0000 ZES

77520 WAG30Y YUBE USWWY IED 10 SKEUY 10030 12 26V 109 0008

_loges

SVEZ11E05 20 107535y HUeg Uy 01D 10 SSAEUY US0830| 21625 G0gs 0005

000s

00000700728 _

05-Z8085-06-07 1UR033V SIERIBWLIc) DsiEavel] onbueg J0 SIsAleuy 1150090 | L vpeeess 100108

mm&umﬁm@g_@%wﬁ%mh%ﬁmm% TZ0SE055 1S | 0008

[ D0'00052FS8.

2sugpIAz jo uoiidUAs3a we6k | 664
% _gesy | . Je3n

9661
J83% .

 SiiSoRaGHUEE S5a10J5 AeWIinG + JNSNATHIV

FY 010150



00'5L2EL Goshaieel o9 esieouesy onbueg 00'SYLTEL po'sHi'zeEL  QDILLIL

e’ ‘sjerpunuog sieoueiy snbueg 005546 0o'SpL's DOy
G¥oa0’tze siemiEwiLeg esieauety anbueg S.So.nﬁ 00°000¢2L COM L

oo000isE- 00°000'Sy  DD/0ZIL

00°000'59: 00°000°68  OO/ELIL

oo oapdm 00°000°06 oo/

0000062 : 00°'000'52  0OIPLAL

‘0000008 ° fovaing 00:000°08 . 0000008 QD/EH

00°000'0L foualng 00000°0L 00°000'0L  0OLLAL

go'000°08 foumnnd: 00°000'0S 0000005 QoML

00’0 L wper | 00000'0D0Z 000 00°0 Q0000 128 LLUPPE'EZS L1 pRE'E2E VL rbEEes

FERIET e sjeuawwoy esieduery anbueg | LvFET LLUvPEE gemLnt
000007002 s mgaa.aﬁ sjerualWLI0Y asieduURld §NbUSE 00'000°00Z 00°000°00Z  86/8LILE
0000009 00°00003 foualing 00:000°09 00°000°09  8S/LYIS.

00'000°60%, 00000001 Aououng 00'000°00% 00°000°004  S6/LIS

00°000°00% -00°000" 00} Kouaung 00°000°00% . OD000'C0L @IS

00°000°08 00°000'08 Aouannd 8 000°08 00°Q00°08  86I%IS

£0'000°00%: (00°000°00% _ ’ 00000001 SE/GTIY

0000000 <00°000° ‘001 00'000'00L SB/22H

00000tz 0000042 00°'000'12 g6/EelE

. 0000063 00°000i03 00°000°08  8B/OZIE

209 00’0 000 000 000 00'000°007'C

00'000'007°2 GO° on.n.aav,u
; 0000y 00°000:0% g6 0L
00°000'00L  96/4TIR

op° _uEu aow

00°000°00L  JE/EL/8

0'000°00}. 00°000°00L 00°000°00L  9EVLE

00000002 00'000°02 00°000'002  96/6/8.

‘00000002 00'000'002" 000007002  96IB/R

l& _ 00/000'002 00000002 00000007 9678
s .;.me_dv 0:000/002 “00°000'00Z 00°000°002 9GIS/8
vy, 60000002 00'000'00%° 00°000°002 ‘96/S/8
LB 000'002 00'000°002 00000002 SEER

7 00052 00'000'052 00000052 8GR

d 0o:000'00 00°:000°002 Y1237

00000002 YEVBEL

ajeiowwog asiegueld onbueg
NOILYHOJH0D ANOYIVIA NYOWYH

SISATVYNY 1ISOdIa 5

FY 010156



EXHIBIT B



S9°L91'68E'S § ST'90LP8L'T $ 00°000°00S'L § - $ = $ = $ - $ = $ = $ ob'806'vZZ  $ 00'ZbL'ELL  § 00°00b'999 § 007000'0L $ doj payuncode HPIY) JeI0L
00°000'05Z - 00000052 . - - . - & - S E 3 B3 EZRld oy
/ uonesodiod payun i
00080051 + - - - = v - 2 s u ] ©nX3 BZe)d
00108005t vaq uonesodioy paauny l 1no32y BuppRayd
OF'SLE'PT6 = - - - - i 3 % SO - et _—— '3 BZR|¢
0v°806'vZZ 00°LFL'ELL 00°0Z€'91LS 00°000'0Z vaQ uonesodiod payun l UN0DDY BuppPaYD
STI0LYES'S $| sToos'vel't | ooooo'oss S| - sl - 5| - s| - 4 : & . . Brxg ezeld
8 s 2 2 2 2 + | vaq voperodios payun SRERAE

“AFUMO LRSI JAqUINK JUNCIIY | UN0ISY JO adk)

InSNA (RS SquIsW Atwey

@ \.Dh;“ @ﬁbg _ (210 % 100Z 45903°0) “Si>94> YEnaIp diysiauaied WoJy UMEIPYILM SPUNJ

66-AD-TL-XS "ON MALD

uotyesodiod p3uuN PUE JNSNA IR “A PILIRH prURLEYOW
dT1 '819z13na4 pue Jaddo) ‘As)png

[

odadd



“JNsn J3YeW PUE JNsNA 1y3e4 A pausls pue 7102/S1/8 PAIRP S7°90L P8/ ‘2$ 10} NN 1|NCOR ©1XT eZe]d Woiy uo1eIodio) PN JO 13PI0 Y] 03 Pled SeM GLL4 HIAY) £
*Sa1IWRY Yjoq WoJy uonguasip diysisulied e Se Junowe Siyl paJapisuod am
JNSNA BPOH “SW SEM 3JM SWRYSIH SDUIS “JUSWIEIS BuRg Ul POAIDSQO SBM Junowe ‘| 10Z/+7/8 uo l Junodd® Jeucstad pawep weysty “Iw ut pajisodap sem 0p0 005 1S 10
2101 ¥ "1UNOWR JWeS 2] JOJ NABPLJR JR|ILIIS © PaUSIS JNSNA BIZMBL “SW "000°06/$ 103 Pawey weysiH "Iy 01 WIS e Buduaiagal Jnsn Wyied Jw AQ pausls JLAepYSe ue PIAISSQO 9M T
*SOL)IWR} Y10q WOy uolnguistp diysiaupied e patopisuod St JUNOWR SIY) ‘JNSNA JRUIY "SW SeM 4M SPISINW "W SDUIS l
R - S <1000 XI01) "1S BAXF BZR)d U3 BUISN (4DR2 000°0SLS) POLL# PUR 61| L SI3YD YBNO.Y) SIUNOIIR B1IX3 BZR]d WOLJ UMBIPYIM DI9UM 00000 ‘LS 4O
2101 ¥ “JUNOWR SWeS 3Y) JOJ JARPLe JBJIWIS @ PAuSIs JNsnA BIZMeS “SW "000°0G/$ 40} paWeH paanw “Jw 01 IS & Sudualagal ynsni wyred w Aq pausSis NABPUJE UB PAAISSO M |

IS9J0N
ST°90L'PES‘E $ (00°000°052) $ ST'90LVST'Y $ 12301
GT°90LV8L'T - S7'90L'V8L'T 7107 edA je30L
€ | uoneiodio) paaun | 67°90£%8LT _ [ sz902%8LT | ¥GLL | 7L07/SH/8 [ V/N 7102
00°000°05Z (00°000°052) 00°000°005°} 110Z Jeaj |ei0L
4 Jnsni Wie4 | 00°000°GLE (00°000°c.£) 00°000°05L LLOZ/L/L V/IN 1107
i Jnsnji W3ed | 00°000°GLE $ |(00"000°cL£) $ | 00°000°‘052 $ Ll LLOZ/LIL V/N Loz

30N
/SM4RWPL]

#3yd) ajeq uoldesuely | 3jeq UIWIEIS

J0 13plo ayy 03 Aed Junowy pajsnipy Jusunsnipy junowy

SEEEES N oy

SHOYDABL :3unoddy jo adA)

jueqenods tuoLIN3IISu| jepuUeRULY

XI0J) 1§ ‘ULeq UOIS  :UolEd0T 3@)Jeunadng

e1)x3 eze)d vgq uonyetodio) palun 1J9UMQ JUNODDY

(Z10Z 03 L00Z 43903°0) 66-AD-T1-XS "ON IIALD

uopjesodion pajiun pue JNsnA 1yied ‘A paweH pewweyoyw
d11 ‘S1ezuanag pue Jaddo] ‘Asipng
_

oad



*)23YD PaJIdURD UL PAAISGO SBeM JUNOWrY I
“JUW]EIS YUB] Ul PSAISSGO SEM Junowy ¥

ISjeunply
OV SLE'VT6 $ (00°59Z°95¥L) $ - $ o 0v9°08E‘T $ R0y,
0v°"806vZT - - 0¥"806'27 #00Z 1224 |PI0L
3 00°000°01 0070000t SN 65091 #002/9/0} V/N ¥00T
S JNSNA 1y3e4| 00°000°ST 00700057 N 97091 Y00Z/¥Z/6 V/N #0027
S JnsnA ty3ed| 00°000°6Z 00°000°57 S 60091 ¥00Z/02/6 v/N #002
3 JNSNA ty3ed| 00°000°ST 00°000°GZ /N 5Les) ¥002/0€/8 v/N ¥007
5 JnsnA 1y3e4| 00°000°67 00700057 A evest #00Z/01/8 V/N $00Z
S $nsnA 1y3ed| 00°000°5T 00°000°6Z SN L7651 ¥007/67/. V/N ¥002
S 4nsnA 1W3ed| 007000 L 00°000'%} /D 16851 Y007/61/1 V/N ¥00Z
) InsnA W3IRd| O "806 0806 /N 89851 v002/8/. v/N ¥00Z
D JnsnA W3ed| 00°000°6Z 00°000°'ST N 16851 v00Z/5/L ¥/N v007
S'y Jnsnj y3ed| 00°000°ST 00°000°6Z /N 61851 ¥007/81/9 V/N ¥00Z
S ‘Y Jnsn ty3ed| 60°000°6Z 00°000°5Z y X3 ¥007/12/5 Y/N ¥00Z
00°2¥LELL (00°000°05+) - 00°LbL €92 £00T Je3A 2301
[ JnsnA 1y3ed| 00°€€ 00°¢€ L7002 £002/6L/7L V/N £002
E) 21305 BAON J0 sueg ay). | 00700057 00°000°'5Z /N T6hL £007/SL/6 V/N £007
9D Jnsnj /3ed| 00 FLL €T - 00'¥1L'€T /N 095vL £00Z/vL/L V/N £007
L'S Jnsnp yied| - (00°000°05 1) 00700005} LESYL €00Z/0L/L V/N £00Z
[ nsnA| 00°000°G} 00°000'S} v66E 1 £002/87/€ V/N €007
[ 00°000°05 00°000°0S £9/€1 £002/02/2 V/N £00Z
00°0ZE°9LS (00°69Z°90¢°L) - 00°585°7Z8°1L 7007 1edA Jej0L
) yueqer1o3s | 00°000°G7 00°000°S7 y_ X 700Z/€2/T1 v/N 7002
9's 'y 00°0L0°9 - 0070109 A\ sriel 700Z/0Z/1} v/N 7007
9y 13025 BAON JO jUBg SY1 | 00°SS0°00} - 00°550°001 N 16T 7002/¥2/01 v/N 2007
9'S ‘¥ yueqel3035 | 00°550°00L - 00°550°001 SN vretL 7002/12/01 V/N 7007
(e Jnsn 1yzed| 00°000°0S 00°000°0S /\ €187y 700Z/%/01L v/N 7007
9% D yueqe13035 | 00°050°0Z - 00705007 £ 1697 Z00Z/5L/6 V/N 2002
9 sy Insny 1y3ed| 00°054°GLL ) 00°05L'SLL PN\ 61¥TL 2002/€2/L V/N 7007
Sy Jnsnx 1yaed| 00700005 00700005 /N 81T 7002/8/9 v/N 72007
[2 JnsnA 1y3es| 00°000°0S 007000°0S 6E6LL 2002/67/¥ V/N 7007
ANU3ASY
€ Jewsnu Jo neaing 1 Al (00°c9z'90€°L) 00°69Z°90€°L 99811 00Z/SL/p ¥/N 7007
00°000°0L - - 00°000°0L 1007 JeaA jejo)
9 JnsnA W3ed| 00°000°02 00°000°0Z \ yLLLL 100776/} 1002/0€/14 1002
1y nsnA 1Wyaed| 00°000°0S $ 00°000°05 s 7 $E601 100Z/2/01 100Z/1E/01L 1007
P it J0 1apJo ay] 0} Aegd unowy paisnipy vwﬁw_”m_”._” MHH.H: e wawgsnipy ajeq uoijoesuely - a3leQ JUBWIeIS
l I19qUINN JUNodDY
JUNODDY 3UbPIYD) 13unodoy jo adA}
Jueqerods uolNILIsu| jeuBULY
SeWoy ) "5 “jYied ninp uol3es0T 3a)Jeursadng
el ezeyd ygq uozesodio) pajun 1JBUMQ JUNODDY
{Z10Z 03 1L00T 42q0>0) 66-AD-T 1-XS "ON JIALD

uotjelodio) pajun pue JNSNA 1Yed "A PWeH peuwiweyow
d711 ‘Blazuenag pue Jaddo) ‘Aa1png

odadgl




“pajsnipe sem Junowe ‘unoade YouAkT YLLISW vmu_.:.lwf 03Ul Spuny e11x3 ezeld Suisodap Jo) 31qisucdsal siam s1aqUISW Ajlwey Y1oq JNsnA wyred aw sad sy £

e
eze|g 4oy A10juaAul anbdoe 0] AN Ul spew 3y s3aseydind Joj SHUSWISINGWILSS JO SJUSWSDUBRAPR Juasaldal sjuswAed asay) 1e Jey) sendie oY ,"A9)IN,, 910U DWW SY3 YIM S$HI3YD e s3IndsIp JnsnA "W 9
"¥23yD JO AdoD © UL PAAISSGO SBM JUNOWY §
lucsouum ed ming sewoy] 1S eipg ezeid Jof P 135p31 1249U3D UIM Pa1RI0GOLI0D OSIE SeM YI3YD) b

* 1007 WN19Y Xe] 3Wiodu| |enplalpul S M 34 0] W] JO UOISUSIXF dl3ewoIny 1oy uoedtjddy g§9gy uuod ‘paydelie osyy “sisAjeue siy wolj
WaY) SJRUIWLS 0} J3PJO Ul PAISNIpPR Sem JUNOWR (SNUIASY JeuwIlu| JO NRAING | “A 0) SPEW 2I9M SHI3YD IS Jey) pauLyuod dH “spuny sdiysisupied Aq paisAod aiam sasuadxa xel e ynsnp 1yied awiad sy ¢
I& juNode Jeuossad 03 pal1sodap pue pasiopua sem ¥oayd) 7

IE:ouum sed mn sewoy “)S enx3 ezeld jo SR $95Pa 1249U90) Y3tm PI3RI0GOLI0D 0S| Sem Y3y |
S9I10N




i3]
eZR|d J0) AI0UDAUL 2uinbOR 03 ASNJIN} UL Spew 3y saseydind Joj SIUBWSSINQWILDI JO SIUSWIdURAPE Juasdidal sjudwhed asayl J1e 1ey) sansle oY |, ASyIn],, 210U OWSW Y] YIM SHI3YD )8 S3INdsIp Jnsnp IW L
{SaJON
334D Pa)ISIURI UL PIAIDSAO SBM Junowy
iSyJewndL]
007080051 $ % $ $ 00°080°0S) $ P01
00°080°051 i 00°080°'0S 4 T00T Jea), jej0l
TO0L/EL/6 Z00Z/0E/6 00T

s310N
/SyRUDL]

JNsnA 1yIed| 00°080°0G}

Jnsny uped Aq

unouwry paisni]
2 gl po1s238ns syuawsnipy

40 13pJo ay3 03 Aed

00°080'051

waunsnlpy jJunowy

a1k uondesuely ajeq juswaiels

113qWNN JUNOJJY
suprsyd :Uno2DY jo adA|

jueqenods  uUoRAINSU| JeLURULY

X104 3§ ‘Ise3 BJIX] BZR|4 :uoyedoT 1ayJewsadns

elxg ezeyd v/4/q uonyeiodio) psnun 1JAUMQ JUNOJDY

(10T 03 1007 4290320)

66-AJ-TL-XS "ON JIALD
uonesodio) pajtun pue JnsnA Wed "A paweH peuwweyoyw
471 ‘Slezisnag pue Jaddo] ‘As)png

oagl




-saLjiwiey) Y30q woly uoNGLISIp diysisulied e Se JUNOWR SIY PJSPISU0d @M

INSNA BPOH "SW SEM 3JIM SWRYSIH SDULS “JUSLWISIRIS YUR] UL PIAISS]O SBM JUNOWR “LLOT/PT/8 EI% Junoooe jeuostad pawey weysiH “Jw ul panisodap sem 000005 1S SO
1103 V "JUNOWE SWES 23U J0J JABPLL JRIWIS © PAUSIS JNSNA BIZMES “SW "000°06/$ 104 PaWIeH WRYSIH “JW 01 W15 & SuIdUS.3a) JNsnA 14ieq “JW Aq pausis JARDLR ue PaAISSqo OM T
“Sa1WeY Y10q Wwo.j uonnqulsip diysiaulied @ paJopisuod St JUNOWE SIY) ‘JNSNA JRWY “SW SBM )M S PNy “IW wuc._ml

lEml SIUNO2DR XI0J) 1§ BAIXT BZR]d 343 Suish (Yoea 000 06LS) Y01 L# PUB 6| L# SY3YD YSNoJY) SJUNOIDR BIIX] BZR]d WO UMBIPYIM SI3YM 000005 1S S0

12101V “JUNOWE 3LWES 3Y] JOj JABPYJE JejIuLS B PAUSIS JNSNA RIZMBS "SW "000°05/$ 10) PAWRH Paajnw “JW 01 WIS B Sulduaagal Jnsni wed “aw AqQ pausis JIAepLyje ue PaAIasqo SM |
TS310N

S910N

fSfdeunLL

00°000°052 $ (00°000°052) $ 00°000°005°} S |20l

00°000°0SL (00°000°052) 007000005} 110Z 4234 |BI0L
T Jnsnj BIZMEL| 00°000'GLE (00°000°52€) 00°000°05Z LLOZ/LIL V/N L10T
L Jnsnj e1zmed| 00°000°GLE $ [(00°000°52€) $ | 00°000°06L S vOLL LLOZ/LIL V/N 1107

40 13pJo ay3 o3 Aeg junowy paisnipy Juauwsnipy #oay) 3je(q UolPeSURL | e JUaW3EIS

:19qunpN jJuUnoddy

uMowun :3unosoy jo adA}
}uegenods tuoynitIsu] jeueul]
pajsuenisuy)  :uonpedo j9dsewsadns

enxg ezeyd / uoiyesodior pajwn

1J9UMQ JUNODDY

(2107 01 1007 12901°0)

66-AD-71-XS “ON D

uoneiodio) pajtun pue JnsnA 1Yied A paulel pewweyoy
411 ‘S19zuena4 pue uaddo} ‘As|png

oadl



“}23Y2 e Jo Adod e ul paAIS5qO Sem JUNOWyY ¢
l JUNOJ2E UO pajtsodap sem Yoy ¢

! suno2oe o RS> 1es0us0 Ut parsasqo sem Junowy L

7S3I0N

“393YD P3|3OURD UL PAAISSGO SEM JUNOUNY

p]

TSIeundLL

9Py brE 9L PIbbE $ Jel0L
$8°260'€T) $8°760°€T1 $00Z 1834 |BI0L
} JNsnA wied4 yalen| ST'v65°8 ST'658 71861 ¥007/01/9 ¥00Z/1/9 007
' Jnsnj e yaleN| #§°S0€ ‘€T $6°G0E‘€T 01851 #00Z/01/9 $00Z/1/9 7007
b JnsnA yied yalen| yT8rz's YUSKLS TUSL y00Z/1T/Y 00T/ L /¥ ¥007
L Jnsnj wyied yaleN| S£°560°L GE'G60°L 88951 ¥00Z/05/€ ¥007/1/€ #007
! Jnsni e yaleN| 95°20k 6L 95°20p°G) 65961 »00Z/0L/€ 00Z/1/€ »00Z
3 gnsnx yalaN| 00°000°5T 00700067 N v809L Y00Z/€/ 1) ¥00Z/0€/11 7007
€ $nsnA yalaN| 00°000°6Z 00°000°67 N o091 Y00Z/12/01 #00Z/1€/01 #007
[ ynsnp yalaN| sy €17°71L SPELZTL y T Y007/61/T ¥007/67/T #007
L Jnsnp wjred yaleN| 86065y 867055y 16651 #007/82/1 ¥00Z/0€/1 #0027
1 Jnsnp 1yed yaleN| /4779y V119 ssl y00Z/1/) ¥00Z/0£/1 #0027
YE'9£8°L1T PE8E8°LLT £00T JeaA |ej0L
1 4nsni 1yyed yafen| 9171189 91°118°9 G/bSL £007/61/7) €00Z/1/7} £00Z
! JnsnA 1yaed ya(eN| Sy ¥90°C S90°T L0561 £00Z/81/ 1) £00Z/L/11 £002
L JnsnA ty3ed yaleN| 66°€86°S 66°€86°G 9£05 | £00Z/0£/6 £00Z/1/6 £00T
) Jnsnx yafaN| 00°000°6Z 00°000'SZ » (34148 £007/01/6 £007/0€/6 £007
z') snsnA yafaN| 00°000°sT 00°000°6Z i:7i48 £007/02/8 £007/1€/8 £007
[ Jnsnx yafan| 00°000°sZ 00°000°6Z N oL £002/1/8 £00Z/1€// £007
[A) Jnsnp yaloN| 00'000°sZ 00°000°6Z N vospL £00Z/¥)/L £007/1€/L £007
) snsn yaloN| 00700062 00°000°6Z /N 60srL £002/6/L £00Z/1€// £007
} Jnsni ey yslen| 00°000°57 00°000°6Z SO L £002/LL/9 £00Z/1/9 £007
I jnsnA yied yafeN| #2°8/6°C v1°816°T 79¢pL £00Z/%/9 £00Z/1/9 £00Z
! Jnsni 1yied yafeN| 00°000°6Z 00°000°6Z 4444} £002/21/S £00Z/1/S £00Z
! JnsnA 1y3ed yaleN| 00°000°sZ 00°000°6Z 981yl £00Z/05/¥ £00Z/L/v £00T
86°I8b'E 86°78F‘¢C 100T JedA jeyol
Jnsnj yalon| 8678y ‘s 86°78F € 1002/8/11 L00Z/0€/LL 1007

SIION

JIBUBPLL ajeq uoioesuel]

3eq Juswajels

Junowy p3isnipy jusunsnipy #%234)

o 13plio ayy o} Aed

:13qWINN UNO23Y
1UNod9Y SuppPay) :3unodoY jo adA )

jUeqRRIODS  iuoKNIISU| [eDURULY

SeWwoY] "I5 Sied NNt tuoljeso7 3ayJeunsadns

v1IX] BZR)4 VYEQ UoLIRiodior) pajun :12UMQ 3UNO3DY

(2107 J2quadaq 03 1007 12903°0) 66-AD-T1-XS "ON 1A
uoyesodio?) pajluN pue JNSNA IYIed “A palleH peuwweyow

d711 ‘S19zuana 4 pue saddo) ‘“As|png
N

odaga

e~k 2L



EXHIBIT C



Copyright © 2015, American Institute of Certified Public Accountants, Inc. All Rights Re... Page 1 of 7

Consulting Services

B A o N P T R R TR 10
CS Section

STATEMENT ON STANDARDS FOR CONSULTING SERVICES

Statements on Standards for Consulting Services are issued by the AICPA Management Consulting
Services Executive Committee, the senior technical committee of the Institute designated to issue
pronouncements in connection with consulting services. Council has designated the AICPA
Management Consulting Services Executive Committee as a body to establish professional
standards under the “Compliance with Standards Rule” (ET sec. 1.310.001) of the Institute's Code of
Professional Conduct (code). Members should be prepared to justify departures from this statement.

CS Section 100

Consulting Services: Definitions and Standards

Source: Statement on Standards for Consulting Services No. 1
Effective for engagements accepted on or after January 1, 1992, unless otherwise indicated.

Introduction

.01

Consulting services that CPAs provided to their clients have evolved from advice on accounting-
related matters to a wide range of services involving diverse technical disciplines, industry
knowledge, and consulting skills. Most practitioners, including those who provide audit and tax
services, also provide business and management consulting services to their clients.

.02

Consulting services differ fundamentally from the CPA's function of attesting to the assertions of
other parties. In an attest service, the practitioner expresses a conclusion about the reliability of a
written assertion that is the responsibility of another party, the asserter. In a consulting service, the
practitioner develops the findings, conclusions, and recommendations presented. The nature and
scope of work is determined solely by the agreement between the practitioner and the client.
Generally, the work is performed only for the use and benefit of the client.

https://publication.cpa2biz.com/MainUI/PrintDocument.ashx?id=1333796 &type=Docume... 4/13/2015
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.03

Historically, CPA consulting services have been commonly referred to as management consulting
services, management advisory services, business advisory services, or management services. A
series of Statements on Standards for Management Advisory Services (SSMASSs) previously issued
by the AICPA contained guidance on certain types of consulting services provided by members. This
Statement on Standards for Consulting Services (SSCS) supersedes the SSMASs and provides
standards of practice for a broader range of professional services, as described in paragraph .05.

.04

This SSCS and any subsequent SSCSs apply to any AICPA member holding out as a CPA while
providing consulting services as defined herein.

Definitions

.05

Terms established for the purpose of SSCSs are as follows:

Consulting services practitioner. Any AICPA member holding out as a CPA while engaged in
the performance of a Consulting Service for a client, or any other individual who is carrying
out a Consulting Service for a client on behalf of any Institute member or member's firm
holding out as a CPA.

Consuiting process. The analytical approach and process applied in a Consulting Service. It
typically involves some combination of activities relating to determination of client objective,
fact-finding, definition of the problems or opportunities, evaluation of alternatives, formulation
of proposed action, communication of results, implementation, and follow-up.

Consulting services. Professional services that employ the practitioner's technical skills,
education, observations, experiences, and knowledge of the consulting process. 1
Consulting services may include one or more of the following:

a. Consultations, in which the practitioner's function is to provide counsel in a short
time frame, based mostly, if not entirely, on existing personal knowledge about the
client, the circumstances, the technical matters involved, client representations, and
the mutual intent of the parties. Examples of consultations are reviewing and
commenting on a client-prepared business plan and suggesting computer software
for further client investigation.

b. Advisory services, in which the practitioner's function is to develop findings,
conclusions, and recommendations for client consideration and decision making.
Examples of advisory services are an operational review and improvement study,
analysis of an accounting system, assistance with strategic planning, and definition
of requirements for an information system.

c. Implementation services, in which the practitioner's function is to put an action plan
into effect. Client personnel and resources may be pooled with the practitioner's to

https://publication.cpa2biz.com/MainUI/PrintDocument.ashx?id=1333796&type=Docume... 4/13/2015
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accomplish the implementation objectives. The practitioner is responsible to the client
for the conduct and management of engagement activities. Examples of
implementation services are providing computer system installation and support,
executing steps to improve productivity, and assisting with the merger of
organizations.

d. Transaction services, in which the practitioner's function is to provide services
related to a specific client transaction, generally with a third party. Examples of
transaction services are insolvency services, valuation services, preparation of
information for obtaining financing, analysis of a potential merger or acquisition, and
litigation services.

e. Staff and other support services, in which the practitioner's function is to provide
appropriate staff and possibly other support to perform tasks specified by the client.
The staff provided will be directed by the client as circumstances require. Examples
of staff and other support services are data processing facilities management,
computer programming, bankruptcy trusteeship, and controllership activities.

. Product services, in which the practitioner's function is to provide the client with a
product and associated professional services in support of the installation, use, or
maintenance of the product. Examples of product services are the sale and delivery
of packaged training programs, the sale and implementation of computer software,
and the sale and installation of systems development methodologies.

Standards for Consulting Services

.06

The general standards of the profession are contained in the "General Standards Rule" of the code
(ET sec. 1.300.001 and 2.300.001) and apply to all services performed by members. They are as
follows:

e Professional competence. Undertake only those professional services that the member or
the member's firm can reasonably expect to be completed with professional competence.

e Due professional care. Exercise due professional care in the performance of professional
services.

e Planning and supervision. Adequately plan and supervise the performance of professional
services.

e Sufficient relevant data. Obtain sufficient relevant data to afford a reasonable basis for
conclusions or recommendations in relation to any professional services performed.

.07

The following additional general standards for all consulting services are promulgated to address the
distinctive nature of consulting services in which the understanding with the client may establish

https://publication.cpa2biz.com/MainUI/PrintDocument.ashx?id=1333796&type=Docume... 4/13/2015
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valid limitations on the practitioner's performance of services. These standards are established
under the "Compliance with Standards Rule” of the code (ET sec. 1.310.001 and 2.310.001):

e Client interest. Serve the client interest by seeking to accomplish the objectives established
by the understanding with the client while maintaining integrity and objectivity. fn-2

o Understanding with client. Establish with the client a written or oral understanding about the
responsibilities of the parties and the nature, scope, and limitations of services to be
performed, and modify the understanding if circumstances require a significant change
during the engagement.

e Communication with client. Inform the client of (a) conflicts of interest that may occur
pursuant to the “Integrity and Objectivity Rule” of the code (ET sec. 1.100.001 and
2.100.001), In3 (p) significant reservations concerning the scope or benefits of the
engagement, and (c) significant engagement findings or events.

.08

Professional judgment must be used in applying Statements on Standards for Consulting Services in
a specific instance because the oral or written understanding with the client may establish
constraints within which services are to be provided. For example, the understanding with the client
may limit the practitioner's effort with regard to gathering relevant data. The practitioner is not
required to decline or withdraw from a consulting engagement when the agreed-upon scope of
services includes such limitations.

Consulting Services for Attest Clients

.09

The performance of consulting services for an attest client does not impair independence. 24
However, members and their firms performing attest services for a client should comply with
applicable independence standards, rules and regulations issued by AICPA, the state boards of
accountancy, state CPA societies, and other regulatory agencies.

Effective Date

10

This section is effective for engagements accepted on or after January 1, 1992. Early application of
the provisions of this section is permissible.

[Revised, January 2015, to reflect the revised Code of Professional Conduct.]

Footnotes (CS Section 100 — Consulting Services: Definitions and Standards):
fn1 The definition of consulting services excludes the following:

https://publication.cpa2biz.com/MainUl/PrintDocument.ashx?id=1333796&type=Docume... 4/13/2015
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a. Services subject to other AICPA professional standards such as Statements on Auditing Standards
(SASs), Statements on Standards for Attestation Engagements (SSAEs), or Statements on
Standards for Accounting and Review Services (SSARSSs). (These excluded services may be
performed in conjunction with consulting services, but only the consulting services are subject to the
Statement on Standards for Consulting Services [SSCS).)

b. Engagements specifically to perform tax return preparation, tax planning or advice, tax
representation, personal financial planning or bookkeeping services, or situations involving the
preparation of written reports or the provision of oral advice on the application of accounting
principles to specified transactions or events, either completed or proposed, and the reporting
thereof.

¢. Recommendations and comments prepared during the same engagement as a direct result of
observations made while performing the excluded services.

021 “Integrity” (ET sec. 0.300.040), integrity is described as follows: "Integrity requires a member to be, among
other things, honest and candid within the constraints of client confidentiality. Service and the public trust should
not be subordinated to personal gain and advantage. Integrity can accommodate the inadvertent error and the
honest difference of opinion; it cannot accommodate deceit or subordination of principle.”

In "Objectivity and Independence” (ET sec. 0.300.050), objectivity and independence are differentiated as
follows: "Obijectivity is a state of mind, a quality that lends value to a member's services. It is a distinguishing
feature of the profession. The principle of objectivity imposes the obligation to be impartial, intellectually honest,
and free of conflicts of interest. Independence precludes relationships that may appear to impair a member's
objectivity in rendering attestation services."

03 The “Conflict of Interest Rule” (ET sec. 1.110.010) states, in part, the following:

A conflict of interest may occur if a member or the member’s firm has a relationship with another
person, entity, product, or service that, in the member's professional judgment, the client or other
appropriate parties may view as impairing the member's objectivity...

A member may perform the professional service if he or she determines that the service can be
performed with objectivity because the threats are not significant or can be reduced to an acceptable
level through the application of safeguards...

h4 AICPA independence standards relate only to the performance of attestation services; objectivity standards
apply to all services. See footnote 2.

CS TOPICAL INDEX

References are to CS section and paragraph numbers.

To begin your research using this index, click on one of the links below.
ACDJPST
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ATTEST SERVICES
+ Consulting Services for Attest
Clients 100.09
* Versus Consulting Service 100.02

Cc

CERTIFIED PUBLIC ACCOUNTANTS

+ Consuiting Services 100.01-.10
CLIENTS

+ Communications to Client 100.07

+ Consulting Services for Attest Clients  100.09
COMMUNICATION

+ Consulting Services 100.07
CONDUCT, CODE OF PROFESSIONAL

+ Applicability to Consulting

Services 100.06-.07
CONSULTING SERVICES

+ Attest Clients 100.09
Background 100.01-.04
Performance Standards 100.06-.08
Relationship With Clients 100.07
Scope 100.01-.02; 100.05
Scope Limitations 100.08
Terminology 100.05
Versus Attest Services 100.02

D

DEFINITIONS—See Terminology
DUE PROFESSIONAL CARE
+ General Standards 100.06

J
JUDGMENT

+ Consulting Services 100.08
P

PLANNING AND SUPERVISION
* General Standards 100.06

https://publication.cpa2biz.com/MainUI/PrintDocument.ashx?id=1333796 &ty pe=Docume...

4/13/2015



Copyright © 2015, American Institute of Certified Public Accountants, Inc. All Rights Re... Page 7 of 7

S

SCOPE LIMITATIONS

* Consulting Services 100.08
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CONSULTING SERVICES

* No.1 100.01-.10
SUFFICIENT RELEVANT DATA

* General Standard 100.06

T

TERMINOLOGY
» Consulting Process 100.05
+ Consulting Services 100.05
+ Consulting Services Practitioner 100.05
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ATLANTIC RIM EQUITIES, LLC

Plaintiffs,
V. 1:04-cv-2647-WSD

SLUTZKY, WOLFE and BAILEY,
LLP, BERNARD WOLFE, ESQ.,
and WILLIAM J. LIEBERBAUM,
ESQ.

Defendants.

ORDER

This matter is before the Court on Plaintiff Atlantic Rim Equities, LLC’s
(“Plaintiff’) Renewed Motion to Exclude Defendants’® Expert Witnesses Under
Daubert [64] and Defendants’ Response to Plaintiff’s Renewed Motion to Exclude
Expert Witnesses Under Daubert [65].
L. BACKGROUND

Defendants seek to introduce the testimony, expert report, and trial exhibits
of John Millkey, Esq. (“Millkey”) and Mr. Howard Zandman, CPA, (“Zandman”)
in support of their defenses to Plaintiff’s claims of legal malpractice, breach of

contract, and breach of fiduciary duty. Millkey is Defendants’ putative expert on
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the standard of care. (Proposed Consolidated Pretrial Order of January 23, 2006 at
45, Attachment F-2.) In his September 9, 2005, report (the “Millkey Report™),
Millkey states his opinions regarding (i) the general professionalism of Defendants,
(ii) his impression of the exclusivity of the Atlantic Rim Operating Agreement
(“Operating Agreement”), and (iii) the typical behavior of members of commercial
real estate limited liability corporations (“LLCs”). Millkey concludes that
Defendants operate with a high degree of professionalism in general, that the
Operating Agreement did not give notice of an exclusive relationship that would
prevent Sal Biondo (“Biondo”) from engaging in commercial real-estate
transactions other than for Plaintiff’s benefit, and that it is not unusual for an
individual to be involved in multiple commercial real estate LL.Cs.

Plaintiff moves to prohibit Millkey from offering expert opinion testimony
because Millkey “has formulated no opinion as to the standard of care to be
exercised by attorneys nor whether the Defendants’ actions were below the
standard of care.” (Pl. Br. in Support of P1. Mot. to Exclude Testimony of Def.
Witnesses Under Daubert at 2.) (“Pl. Mot. to Exclude”). Plaintiff also moves to
disqualify Milkey because he “was wholly and completely unaware of the facts of

this case.” (Id. at 6.) Plaintiff argues that Millkey’s Report has “no bearing on the
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facts of the case because he did not and does not know the facts of the case.” (1d. at
8.) Plaintiff also objects to Millkey’s testimony because he “is a client of the
Defendants and employs their firm on certain matters” (Id. at 2-3.)

Zandman is Defendants’ putative damages expert. In his September 20,
2006, report (the “Zandman Report”), Zandman opines regarding: (i) an estimate
of potential damages from Plaintiff’s legal malpractice claims; (ii) alleged
deficiencies or errors in the opinions of Plaintiff’s damages experts; and (iii) the
financial behavior of Plaintiff as a developer.

Zandman essentially concludes that if Defendants committed legal
malpractice, Plaintiff’s damages would be in the range of $23,333 to $90,000.
Zandman also concludes that Plaintiff’s damages experts Odom and Viloski
(“Plaintiff’s experts”) did not calculate properly Plaintiff’s damages, that Plaintiff
had problems funding deals such that Biondo had to seek third-party help, and that
the Operating Agreement did not preclude Biondo from engaging in outside
business opportunities. Zandman bases these latter “opinions™ entirely on

Biondo’s deposition transcript.
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Plaintiff’s remaining' objections to Zandman’s testimony are that “he has no
particular real estate background or training.” (Id. at 18); (Renewed P1. Mot. to
Exclude at 3.) In other words, Plaintiff objects that Zandman is not a properly
qualified expert in a relevant field. (Renewed Pl. Mot. to Exclude at 3.) Plaintiff
also objects that Zandman “sets forth opinions which are not the product of any
analysis or review, are not the result of any accounting experience or knowledge
and no accounting methodology was used to arrive at his opinions.” (Id. at 4.)
Although the briefing is unclear, this argument seems to refer to Zandman’s
opinions regarding Plaintiff’s capabilities as a financier.

Based on its review of the parties’ submissions, and the evidence of record,
including Millkey and Zandman’s reports and deposition testimony, the Court

concludes that Millkey’s testimony is not relevant and does not meet the

' A large portion of Plaintiff’s objections in its first motion to exclude
Zandman, incorporated by reference here, centered on the fact that he had filed no
expert report and had no opinion as to damages or Plaintiff’s experts methods. The
lack of an expert report was, in part, caused by the parties decision to proceed with
expert discovery in violation of the Court’s previous scheduling orders. The
Court’s August 29, 2006 Order, granting a discovery extension for expert reports
and depositions, was intended to rectify this. Zandman filed a report within the
deadline set by the August 29 Order, which set forth his opinions as to damages
and Plaintiff’s experts, and Plaintiff deposed him. The Court therefore does not
need to address Plaintiff’s “no opinion, no report” contentions.

4
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requirements set out in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.

579 (1993); Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). Zandman’s

testimony is relevant, but must be limited to comply with the requirements of

Daubert, as described below.

II. DISCUSSION

A. Relevance under Rule 402

“Evidence which is not relevant is not admissible.” Fed. R. Evid. 402.
Expert witness testimony, like all evidence, is subject to Rule 402's relevance

requirement. See Allison v. McGhan Medical Corp., 184 F.3d 1300, 1309 (11th

Cir. 1999) (“The Daubert analysis does not operate in a vacuum. Any proffer of
scientific evidence is also subject to other rules of evidence.”). Evidence is
relevant if it has “any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than
it would be without the evidence.” Fed. R. Evid. 401. “Determinations as to the
relevancy of evidence are well within the broad discretion of the district courts . . .

. United States v. Russo, 717 F.2d 545, 551 (11th Cir. 1983) (per curiam).

Plaintiff argues that Millkey’s testimony is not relevant to any issue in this

action. The Court must determine whether Millkey’s testimony will tend to make
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the existence of any fact that is of consequence to the action more or less probable.
Defendants admitted at the Pretrial Conference that Millkey is “not someone who
has an opinion on the standard of care.” (Transcript of the August 29, 2006,
Pretrial Conference at 20.)

Defendants instead intend to offer Millkey for the “narrow range” of
testimony that “it is not at all unusual to have one member of a limited liability
company involved in several different ventures.” (Def. Response to Pl. Mot. to
Exclude at 10.) Defendants admit that Millkey “has not analyzed the facts of this
case to determine whether defendants were ever specifically informed that
[Biondo] had an exclusive relationship with Plaintiff.” (Id.) Defendants
acknowledge that Millkey’s contribution as an expert witness “would simply be
that as a practitioner in the field, [Biondo’s general conduct] is not unusual.” Id.
Defendants also intend to offer Millkey to testify that “the actual operating
agreement as presented, would not have put him on notice, standing alone, that
there was an exclusive relationship between the members.” (Id.)

This proffered testimony, as characterized by Defendant, is not relevant to
any claim or defense in this case. Millkey’s opinion that “it would not be unusual

to do deals with . . . entities other than plaintiff” in the abstract does not make more
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or less probable any fact tending to show whether Defendants committed legal
malpractice, breached their fiduciary duty, or breached their contract with Plaintiff.
The issues in this case do not turn upon how real estate investors typically act in
the abstract-the apparent subject of Millkey’s testimony—but rather upon
Defendants’ execution of their ethical, fiduciary, and contractual duties to their
client in this particular professional relationship. Millkey’s proffered opinion
testimony is not probative of any fact that would tend to show that Defendants
executed their duties properly, nor does it purport to offer a standard of care by
which Defendants conduct can be evaluated.

Even if Millkey’s testimony were relevant, it would be so only minimally,
and would be outweighed by its potential to confuse or mislead the jury. The
testimony proffered consists of Millkey’s general observations regarding
professional propriety. This testimony risks confusing or misleading the jury to
believe that Defendants’ behavior was in this instance consistent with Millkey’s
general observations. Thus the testimony, even if relevant, is excluded under Rule

403 of the Federal Rules of Evidence.
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B.

Admissibility under Rule 702 and Daubert

Rule 702 provides:

If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion
or otherwise, if (1) the testimony is based upon sufficient
facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied
the principles and methods reliably to the facts of the
case.

Fed. R. Evid. 702. The Supreme Court further refined what Rule 702 requires in

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and its

progeny:

Expert testimony may be admitted into evidence if: (1)
the expert is qualified to testify competently regarding
the matters he intends to address; (2) the methodology by
which the expert reaches his conclusions is sufficiently
reliable as determined by the sort of inquiry mandated in
Daubert; and (3) the testimony assists the trier of fact,
through the application of scientific, technical, or
specialized expertise, to understand the evidence or to
determine a fact in issue.

City of Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 562-63 (11th Cir. 1998)

(citing Fed. R. Evid. 702 and Daubert, 509 U.S. at 589). These requirements apply
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to all experts. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147 (1999). The
party seeking to admit a purported expert must demonstrate each of these elements
by a preponderance of the evidence. Daubert, 509 U.S. at 593.

1. Are Defendants Experts Qualified to Testify Competently
Regarding the Matters They Intend to Address?

Rule 702 provides that a witness may be “qualified as an expert by
knowledge, skill, experience, training, or education.” Fed. R. Evid. 702.
Determining whether a witness is qualified to testify as an expert “requires the trial
court to examine the credentials of the proposed expert in light of the subject

matter of the proposed testimony.” Jack v. Glaxo Wellcome, Inc., 239 F. Supp. 2d

1308, 1314-16 (N.D.Ga. 2002) (stating that the court’s finding that the proposed
expert was “well-trained, highly educated, and experienced,” and possessed an
“extremely impressive professional track record” with respect to his specialty
“does not obviate the need for a more thorough analysis of whether [the expert] is
qualified and competent to testify as an expert as to the subject matter of his

proposed testimony”). This determination is left primarily to the discretion of the

district court. Id. at 1314 (citing Berdeaux v. Gamble Alden Life Ins. Co., 528

F.2d 987, 990 (5th Cir. 1976)).

9
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Defendants offer Millkey to testify on the subjects of how an experienced
commercial real estate attorney would understand the Operating Agreement at
issue in this case, and on the generic, rather than specific, practices of members of
LLCs who are involved in other ventures. Millkey’s qualifications are roughly
twenty years’ experience as a commercial real estate practitioner, and Plaintiff does
not object to Millkey’s qualifications. Because Millkey has some relevant
professional experience, the Court assumes, without deciding, that Millkey is
qualified to testify with respect to the subjects proposed. Defendants offer
Zandman to testify on three separate subjects, for which his qualifications must be
independently considered: (i) his assessment of Plaintiff’s damages should
malpractice be proven; (ii) his criticisms of Plaintiff’s expert damages reports; and
(ii1) his opinion that Plaintiff required third-party involvement to finance its deals.

Zandman is a licensed certified public accountant (“CPA”) with experience
in forensic and insurance-loss accounting. Zandman also has significant
experience as a litigation damages expert. Zandman has published a number of
works, including on the subjects of litigation damages and forensic accounting,

Plaintiff argues that “Mr. Zandman is not qualified to review and understand

Plaintiff’s expert reports. Mr. Zandman has never prepared an appraisal of a

10
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business opportunity as was done by Plaintiff’s experts and has admitted that he is
not qualified to prepare such a report” (Pl. Mot. to Exclude at 24.) Plaintiff also
argues that “Mr. Zandman has no real estate background and has no special
training or expertise in real estate development.” (Id. at 24-25.)

The Court finds that Zandman is qualified to engage in the assessment of
damages he undertakes. Zandman’s assessment of damages involves straight-
forward accounting methods: he uses development costs and sales to estimate lost
profits arithmetically. Zandman’s CPA license and significant experience as a
damages expert are adequate qualifications to perform this task. Plaintiff elicited
an admission from Zandman that he is not qualified to perform a business
development estimate of the type prepared by Plaintiff’s experts. Zandman is not
required to be qualified to perform the same analyses as Plaintiff’s experts, so long
as he is qualified to perform the damages analysis that he in fact undertakes.

Zandman is similarly qualified to testify to his criticisms of Plaintiff’s
experts. Zandman’s testimony draws on his expertise in litigation damages to
criticize the method by which Plaintiff’s experts estimate damages. Zandman
specifically notes that Plaintiff’s experts used pro forma, or theoretical, data, rather

than actual data when actual data was available. Zandman’s proffered testimony in

11
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this area essentially regards proper methodology for a damages calculation, and
Zandman’s general experience as a lost profits expert and as a forensic accountant
qualifies him to offer it.

Zandman is also qualified to testify regarding whether Plaintiff had enough
money to fund the deals into which it entered. Capitalization issues are within the
core knowledge of a certified public accountant.

2. Are Millkey and Zandman’s Testimony Reliable under
Daubert?

Assuming Millkey and Zandman are qualified to testify competently
regarding these subjects, Defendants also must demonstrate that the methodology
by which they reach their conclusions is sufficiently reliable under Rule 702.

Rule 702 provides that expert witness testimony is reliable if (1) the
testimony is based upon sufficient facts or data; (2) the testimony is the product of
reliable principles and methods; and (3) the witness has applied the principles and
methods reliably to the facts of the case. Fed. R. Evid. 702. The Supreme Court in
Daubert set out a non-exclusive checklist for use in evaluating the reliability of

expert testimony. These factors include:

12
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1. Whether the expert’s technique or theory can be or has
been tested -- that is, whether the expert’s theory can be
challenged in some objective sense, or whether it is
instead simply a subjective, conclusory approach that
cannot reasonably be assessed for reliability;

2. Whether the technique or theory has been subject to peer
review and publication;

3. The known or potential rate of error of the technique or
theory when applied,
4. The existence and maintenance of standards and controls; and

5. Whether the technique or theory has been generally
accepted in the scientific community.

509 U.S. at 593-94. This same analysis applies where, as here, the witness’s field
of expertise is an experience-based field rather than one of the more traditional

“hard sciences.” See United States v. Frazier, 387 F.3d 1244, 1262 (11th Cir.

2004) (“The same criteria that are used to assess the reliability of a scientific
opinion may be used to evaluate the reliability of non-scientific, experience-based
testimony.”) (citing Kumho Tire, 526 U.S. at 152).

In applying the Daubert criteria and others that may be relevant, the Court
must determine if the expert unjustifiably extrapolated from an accepted premise to

an unfounded opinion. Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997). That

13
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is, there must not be too “great an analytical gap between the data and the opinion
proffered.” Id. Where an expert witness relies solely or primarily on his
experience in rendering an opinion, “the witness must explain how that experience
leads to the conclusion reached, why that experience is a sufficient basis for the

opinion, and how that experience is reliably applied to the facts.” Frazier, 387 F.3d

at 1261. In short, the Court must be assured the expert is using the “same level of
intellectual rigor that characterizes the practice of an expert in the relevant field.”
Kumho Tire, 526 U.S. at 152.

The testimony of both Millkey and Zandman fail, at least in part, the test for
reliability under Daubert. Millkey’s testimony consists of purely subjective
conclusions that, in his opinion, the operating agreement standing alone would not
have put him on notice that the relationship between Biondo and Plaintiff was
exclusive and, in his opinion, it is not unusual for members of LLCs to engage in
freelance competing business opportunities. Millkey’s expert “opinion” is based
on his experience rather than on scientific principle. The record before the Court
fails to demonstrate how Millkey’s experience leads to the conclusions he reached,
why his experience is a sufficient basis for his opinions, and how his experience is

reliably applied to the facts. Millkey’s two-page report is a series of conclusions

14
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that lack the foundational and explanatory elements demanded by Frazier.

Zandman’s testimony also fails, in part, to meet the Daubert standard.

Zandman’s report concludes that Plaintiff’s damages range from $23,333 to
$90,000, and explains that this figure was derived by adding certain amounts paid
to Biondo in transactions where Plaintiff was likely to be involved. (Zandman
Report at 15-16.) Defendants admit that Zandman derives these figures by
“analyzing the documentation and deposition testimony of . . . [Biondo].” (Def.
Resp. to Pl. Renewed Mot. to Exclude at 3.) Zandman discounts entirely one of
the transactions at issue (the “Liberty deal”) because “it does not appear likely that
[Plaintiff] would have been involved . . . in the deal.” (Id. at 16.) Zandman offers
no basis in his report or deposition for Plaintiff or the Court to assess why he
excluded the Liberty deal. See Frazier, 387 F.3d at 1261 (“The trial court’s
gatekeeping function requires more than simply ‘taking the expert’s word for it.””)
(quoting Fed. R. Evid. 702 Advisory Committee’s Note on 2000 Amends.); Joiner,
522 U.S. at 146 (stating that “court[s] may conclude that there is simply too great
an analytical gap between the data and the opinion proffered”). The Court does not
find Zandman’s methodology for determining damages in the deals he includes

inadequate; the Court takes issue with the lack of foundation in his selection of

15
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which deals to include. Zandman may therefore testify as to his estimation of
damages provided that he completes an estimation of damages that includes
damages for the Liberty deal that he discounted summarily in his report. If
Zandman fails to include damages for the Liberty deal, he may not offer the
damages testimony contemplated.

Zandman’s opinions regarding Plaintiff’s ability to fund its own deals and
regarding Biondo’s responsibilities under the Operating Agreement are unfounded
and impermissible. Zandman merely restates Biondo’s deposition testimony, and
does not offer any properly applied scientific principle or experiential expertise.

Accordingly,

IT IS HEREBY ORDERED that Plaintiff’s Renewed Motion to Exclude
[64] is GRANTED IN PART and DENIED IN PART. The Motion is
GRANTED with respect to Defendants’ expert Millkey. The Motion is
GRANTED IN PART with respect to Defendants’ expert Zandman. Zandman
may testify only as to (i) his criticism of the methodology of Plaintiff’s damages
experts; and (ii) his estimation of damages, provided that he completes an

estimation that includes damages for the Liberty deal.
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SO ORDERED, this 21st day of November, 2006

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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